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EDITORIAL NOTES. 


As the Journal is the only publication in New Jersey which re- 
ports in any permanent shape opinions and rulings in the inferior 
courts, and other decisions on motions at chambers, charges to grand 
Juries, etc., it is important that members of the Bar should furnish it 
with these several matters. It is our endeavor to secure and print all 
such rulings and decisions as may prove of permanent interest. We 
appreciate the fact that recently more attorneys than usual have fur- 
nished such reports to us, but the amount should be increased. The 
full opinions of the higher courts are published through two other 
channels, and the Journal only aims to present such of those opinions 
as from their nature contain subjects of considerable moment to all 
the Bar, especially matters of practice. 





We have some fine orators in New Jersey, and the State can well 
be proud of them. The Governor, when he sets about it, is one. He 
is always clear, practical, terse; and there runs through his speeches 
that high moral sense of the difference between right and wrong 
which is like a thread of gold. Ex-Governor Stokes is another, of 
whom the State has no reason to be ashamed. A recent address de- 
livered by him in South Jersey, at the annual funeral service over dead 
comrades of the year before of the Order of the Elks, was sufficiently 
beautiful to be termed a classic. Fx-Governor and ex-Attorney Gen- 
eral Griggs is another of our real orators, who always rises to the 
greatness of a great occasion, and instructs, stimulates and uplifts. 
In this issue of the Journal, we present a part of the address given by 
Governor Fort at Chicago on Washington’s Birthday, and the full 
address of Mr. Griggs at Paterson on Lincoln’s Birthday. Both de- 
serve perpetuation in good type, and will bear the careful perusal of 
every member of the Bar, and especially of the younger members. In 
one portion of the highly-elevated oration of Mr. Griggs, in drawing 
a contrast between Lincoln and Napoleon, he uses this expression: 
“By so much does the pursuit of the things that pertain to goodness 
and truth surpass in the final judgment of mankind the most brilliant 
deeds of selfish and ambitious genius.” These words ought to be 
printed in the largest of type and tacked to the desks of every member 
of our American Congress, and of the legislative bodies of the various 
States. The average politician, it is needless to say, cannot compre- 
hend such a sentence, or if they can, they have no conception of the 
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propriety of making it a rule of action. If these words could be placed 
in gilt letters over the Vice-President’s desk at Washington, in clear 
view of all the United States Senators, so as to be a monition to them 
during the hours when they are spending their time fruitlessly and 
wickedly in blocking good legislation by absurd rules and intermin- 
able debates, it might be useful to the whole country. The same 
remark applies to an almost equal degree to the House of Represen- 
tatives, who talk much and do little, and are as unrepresentative of 
the views of the people at large as it is possible for a legislative body 
to be. 





On the fourth of March the late Congress adjourned by limitation 
of law, and its record is before the people as one which has given sat- 
isfaction to nobody, not even to itself. It has spent a good share of 
its time in endeavoring to bolster up its reputation against alleged 
assaults by the late President, and in putting into effect rules which 
are probably well designed to facilitate business, but which are 
actually used to suppress all such legislation as does not find favor 
with the Speaker of the House, and the chairmen of some of the lead- 
ing committees. There were certain great things, and things not so 
great, which were expected of this Congress, that failed of being car- 
ried out; measures which President Roosevelt strongly urged, and 
which ought to have been given precedence over nearly all other leg- 
islation. It is useless now to call attention to them, because the peo- 
ple well understand what they were. Two of the instances of, perhaps, 
minor matters, are the admission of two of the most prosperous terri- 
tories in the West into a State, and the granting of appropriations 
sufficient to clear the harbor of Havana of the wreck of the Maine. 
Whoever sails into or out of that beautiful land-locked harbor is 
justly ashamed of this country, when he remembers that for a com- 
paratively paltry sum the wreck could be removed. The contention 
of one Congressman that, if removed, it should be done by Spain, is 
too absurd to be even mentioned. But he managed to get his ridicu- 
lous speech into the Congressional Record. The other contention, 
made not so publicly, that the raising of the Maine might show that 
it was blown up by internal explosion instead of by external force, is 
also one entirely beneath the dignity of a Congressman of the United 
States to entertain. ‘There are able and conscientious men in Con- 
gress, but they do not seem to lead or control sufficient votes to 
secure promptly honest, conscientious and morally important legisla- 
tion. And yet this is only saying that in general popular representa- 
tive bodies are only measurably a success. Undoubtedly they are an 
improvement, as to the total of good results in the end, over all forms 
of unrepresentative governments, but their failings, if rarely colossal, 
are apparent to the world. 





It is an interesting question as to what oversight there should be 
over a State Legislature by those small partisan bodies which are 
denominated “State Executive Committees.” Usually it is supposed 
that the functions of a partisan “State Executive Committee” are to 
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direct a political campaign so as to secure the election of certain can- 
didates to office. After the election, the Committee is continued for 
the purpose of calling conventions for the nomination of candidates for 
another election. However it may be elsewhere, the Executive Com- 
mittees of New Jersey have usually not interfered in matters of legis- 
lation in their representative capacity, although there have been many 
times in the past when quietly, rather than openly, the Democratic 
State Committee and the Republican State Committee have used their 
influence to further or oppose certain partisan measures. The real 
duty or authority of these Committees has had a rude shock during the 
past month at Trenton, through the strong and stirring words of the 
Governor, who resented the alleged attempt of the Republican State 
Committee to direct, or, as the newspapers put it, to “become guar- 
dians of” the Executive and the Legislature in the passing or suppres- 
sion of supposed-to-be-partisan bills. The Governor’s language, as 
given by him to the press, was as follows: “I regard the action of the 
State Committee as a gratuitous reflection upon the Governor and the 
Legislature. Every Senator or member I have seen to-day has ex- 
pressed himself of the same opinion. The people of the State elected 
the Governor and members of the Legislature to represent them at 
Trenton, and not partisan committees. This sort of thing is what 
makes trouble all the time. There is not the least lack of harmony 
between the Governor and Legislature, either in the Senate or House 
—none whatever—and those who pretend that there is are simply 
doing it to excuse their action in a course which every man who has 
any self-respect must resent. Neither the Governor nor the Legisla- 
ture needs their help, and as for myself, while I will gladly confer with 
any one on any public question, I do not propose to sit quietly by and 
permit any attempt to run the Legislature by outside and unsolicited 
advice. When the Legislature finds itself not competent to do its 
work, it will no doubt call in help, but until it does I shall support it in 
its opinion that it is able as yet to attend to the business of the State.” 





It is to be hoped that the time will not be distant when such a 
thing as “partisan legislation” will be unknown. The idea that legis- 
lators are elected to office for the purpose of passing partisan bills 
may not wholly die away before the millenium, but it is time it should 
now. What the people at large want and need is less rather than more 
legislation, but especially such legislation as is intended to meet the 
wants of the whole State, and not that of any party or class in the 
State. Partisan legislation, when enacted to the full by a Democratic 
Legislature and Governor a few years ago, caused the overthrow of 
that party in this State at that time. Any attempt to revive the same 
policy by the Republican party in this State will meet with the same 
rebuke at the polls. The people are tired of partisanship simply be- 
cause it is partisanship. The courts do not want to tolerate it, the 
moral sentiment of every community feels its injustice, and the public 
at large are weary of it. Is it not time to call a rest to all partisan 
bills, and to take up instead the more serious and more permanent 
work of building up the business and moral interests of the State? We 


think it is. 
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On February 22 Governor Fort was the speaker at the Union 
League Club dinner at Chicago, given to commemorate Washington’s 
birthday. The Governor spoke in part as follows: 

“When our fathers adopted the Constitution of 1787 it established 
three so-called departments of government, and no doubt they thought 
that the legislative department, which was directly representative of 
the people, would be the popular branch of government, and that the 
liberties of the people would be safer in its hands than anywhere else. 
It is probably equally clear that they believed that the judiciary would 
be the least popular with the people, hence they removed it from pop- 
ular control by giving to its members life tenure. Yet time has demon- 
strated that if they did hold this view it was a mistake. The confidence 
of the people in the judicial system in our country has increased as the 
years have passed, and that which the fathers undoubtedly thought 
would be the least popular is probably the most cherished by the Amer- 
ican people. In this they have shown that the people can be trusted 
to appreciate the strong points in government. In the last analysis, the 
safety of the republic lies in the judiciary. 

“The parliament in Great Britain differs from our Legislature, and 
for all time has been regarded as the citadel of British liberty. With 
them it is supreme; it can make and unmake the judicial system of the 
country, and, if it will, it can overthrow the King. With us the Legis- 
lature has no such power. It is limited by the provisions of the Con- 
stitution, and yet it is the controlling force in the republic. It holds 
all other departments of government in check. The Legislature makes 
the law; the Executive enforces them, but the Judiciary interprets, and 
protects the public from objectionable legislation or the improper en- 
forcement of such legislation. It would seem to be true in our day 
that the strength of the departments of government was rather in an 
inverse order of popular favor from that which the fathers evidently 
expected. More and more responsibility is being placed upon the Ex- 
ecutive as the years goon. Hamilton declared, in the convention which 
adopted our Constitution, that it would be better to give to the Execu- 
tive a life tenure, because, he said, there was more danger in a fixed 
term than in a permanent position. ‘The foresight of Hamilton is 
apparent to the thoughtful observer of our day. The constant election 
of Executives compels them to declare their position; to advocate 
specific measures, and to pledge their support to matters of public 
concern. The result is that we are having thrust upon the executive 
departments of the Nation and States responsibilities and demands 
which were not dreamed of in the early day of the republic. Proposed 
legislation is now brought to the attention of the Executive before it 
reaches the legislative branch at all, and the tendency seems to be to 
hold the Executive responsible for matters which the Constitution 
never contemplated should fall upon him. The people of the country 
are reaching this conclusion, because the tendency of the time is to 
hold someone responsible for legislation, as well as all other matters 
in government. This we find to be true with regard to municipalities, 
States and Nation. The Executive stands alone and the people are 
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able to focus demands upon him. Under the provisions of the Consti- 
tution, which »ermit him to recommend legislation, he is being called 
upon constantly to exercise that function in a much more general, as 
well as specific, way than heretofore. The legislative department has 
changes, and the responsibility is diffused among many members, and 
each is inclined to throw the blame upon the other for failure of legis- 
lation. 

“The Executive is unable to do this. Whether this condition is 
good for the republic or got is questionable, but it demonstrates the 
truth of Hamilton’s statement that there is more danger in short terms 
for an Executive than was foreseen by the fathers. 

“It is more easy to take on than to cast off power. Familiarity 
on the part of the people with the exercise of power in the individual 
has a tendency to strengthen unlimited authority in the single individ- 
ual. The terms of all executives in the country should be longer, and 
there should be an inhibition against re-election of executives in any 
case. Lut whatever the future may hold in store for this republic 
under our system of written constitutional government, the fathers 
were right in looking upon the individual in government as the unit 
of power and in relying upon him for the perpetuity of the Constitu- 
tion in the republic under him. 

“So long as every citizen takes an interest in government and per- 
forms his part, the republic is safe. It will only be when the individual 
has privileges that danger will come. 

“Republics and empires have fallen in the past and are now re- 
membered in the wreck of governments which fell because of the lack 
of general support of the people. 

“The national problems of our day are quite different from those 
which confronted our fathers many years ago, and yet it seems as if 
they had anticipated the most of them, and provided in the Constitu- 
tion the requisite machinery of government to meet them as they 
have arisen. 

“Probably the most troublesome problem now before the republic, 
not only for citizens or subjects of foreign countries, but for our own 
people, is to understand to be the real nature of the relation of our 
States to the Federal government. 

“It is difficult to make one familiar with the other governments 
of the earth comprehend our system, which at so many points limits 
the Federal power. Our government seems to them inverted. The 
usual rule is that the States or colonies, under a government, have only 
such powers as that government grants; while with us the general 
government has only suéh power as the people have granted to it. 
But in the matter granted it is supreme. And so far in our career as 
a nation the granted powers have been sufficient to meet every emer- 
gency that has arisen. 

“In our government there is an implied power, inherent in its 
creation, that it shall have the right to protect itself, and to do all 
things necessary to defend and enforce all the authority conferred 
upon it. 

“The patriot fathers never intended that this country should be a 
weakling. Under our Constitution, authority has been found to meet 
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every emergency—domestic or foreign. Whether we would or not, 
we now are a world power—entering into, and must deal with, many 
problems that are international. And late events have demonstrated 
that we are likely to have greater difficulties arising out of misunder- 
standings with foreign powers, owing to the peculiar relation of our 
States to the Federal government. 

“When Italian citizens were attacked in New Orleans some time 
ago, it was difficult to make that nation understand our attempted 
claim that our government recognized no responsibility for it. We 
did settle that matter by proper indemnity, and I fail to see how we 
can avoid, in our international relations, the doing of just that in any 
similar event. This Nation can never hide behind a State, in any 
case, of foreign complications over a State’s denial of rights to foreign 
citizens or subjects. 

“I believe our fathers saw the danger of this situation when they 
adopted the Federal Constitution. 

“By the second section of Article 6 of that instrument, they pro- 
vided that, ‘this Constitution and the laws of the United States in 
pursuance thereof, and all treaties made or which shall be made, under 
the authority of the United States, shall be the supreme law of the 
land and the judges of every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary notwithstand- 
ing.’ 

“This is a very comprehensive clause and stands unmodified in 
any way by any subsequent amendment. 

“The duty to enforce all treaty obligations cast upon the State 
courts can be enforced through the Federal judiciary, and the decrees 
of the Federal judiciary by the army of the United States. 

“The recent attempt by two Western States by law to exclude 
certain foreign subjects or citizens from the schools, or from the right 
to hold property, if in conflict with existing treaties or those which 
may be hereafter made, would be, if adopted, utterly nugatory. I 
state this broad proposition, that the United States may enter into 
treaty relations guaranteeing to the citizens, or subjects of any other 
country, the right to freely come and go in any State, and to have any 
right within the State which the treaty confers upon them, and the 
State is powerless to inhibit it by any law which it may enact, and the 
courts of every State must enforce such treaty provisions. 

“There is no right in any State to control any international mat- 
ter, or to set up its own laws to subvert rights granted to any for- 
eigner by a treaty duly ratified in the manner pointed out by our Con- 
stitution. 

“There is no more salutary provision in the Federal Constitution 
than this. But for this provision, any State might embroil the repub- 
lic in a controversy with foreign powers at its pleasure. Under this 
the contest is not between us and some foreign power, but between 
this Nation and the offending State. 

“If by treaty we grant to foreigners the right to sojourn with us, 
and while so doing to acquire property, to transmit it by descent, to 
send their children to the public schools, and to possess and have all 
the rights and privileges that our own citizens possess, there is no 
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power in a State to prevent, or say nay; and the United States has 
the power to enforce such a treaty everywhere within its domain, 
whether within or without a State. 

“The Constitution of the United States emanated from the people 
of all the States, that of a State from the people of the State, and the 
people of all the States, speaking through a lawful act under the 
Federal Constitution, or through a treaty under that instrument, are 
superior to any legislative act of any State. 

“We frequently hear the expression used ‘the sovereign State of 
Illinois or New Jersey.’ This is a misnomer. In this republic neither 
the Nation nor the State are sovereign. The people are sovereign with 
us. The National government has only such power as the people 
granted it. Our fathers, fearing that this great truth might not be 
recognized under the terms of the Constitution of 1787, as ratified by 
the people of the States, declared by an amendment in 1793 that ‘the 
enumeration in the Constitution of certain rights shall not be con- 
strued to deny or disparage others retained by the people.’ 

“By that the people meant to assert their sovereignty. ‘The peo- 
ple of the republic, by amendments to the present Constitution, or by 
adopting a new Constitution, could, if they wished, abolish all State 
governments. There are no sovereign States—sovereignty is with the 
people, and they can add to or take from the State or Nation at their 
will, in the methods legally prescribed for constitutional changes. 
‘State sovereignty’ was shot to death from 1861 to 1865. Ours is one 
Nation with supreme power within the sphere granted by the people, 
and without right to change, except by the act of the sovereign people 
of all the States. California, Illinois or New Jersey cannot enaci a 
law of any force against a treaty right granted by the republic. In 
the recognition of this supreme power in the Nation lies our freedom 
from international controversy.” 





EX-ATTORNEY-GENERAL GRIGGS ON LINCOLN. 


(Norr.—On Lincoln’s birthday, the public address in Paterson was delivered by Hon. Join W. 
Griggs, former Governor, and, later, United States Attorney-General under President McKinley. The 
address follows.—EDI1TOR.] 

The year 1809 was remarkable for great events. Over the con- 
tinent of Europe were spread wars and rumors of wars. Napoleon, at 
the zenith of his power, was holding the struggling monarchy of Spain 
in the grasp of one hand, while with the other he engaged and over- 
threw for the second time the power of the Austrian Empire. It was 
a year of sanguinary conflict. Corunna, Esling, Wagram, Talavera 
and Saragossa, witnessed in that year scenes of desperate battle, 
which, for the numbers engaged and the blood that was shed, had 
never before been equaled on the fields of Europe. In America already 
was projected upon the canvas of the near future that second war with 
the mother country, which a long series of outrages perpetrated upon 
our ships and our commerce had made inevitable. 

3ut no echo of these great events, no hint of this impending 
trouble of our own, penetrated the frontier outposts of the West, 
where amid the fertile grass-lands and the ample woods of Kentucky 
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the pioneer settlers pursued the even tenor of their way. [rom Bos- 
ton, from New York, from Philadelphia, the way across the Alle- 
ghanies and down the valley of the Ohio, or through the Cumberland 
Mountains and down the river of that name, was arduous and long. 
Many months of snow and dangerous travel cut off the blue-grass set- 
tlers from their friends and brethren and from the news and intelli- 
gence of the East. 

A hardy, strong, self-reliant race, these settlers were. They had 
come from New Jersey and Pennsylvania, from the Carolinas, from 
Virginia and from Maryland, pushing on with faces fixed upon the 
setting sun toward the outermost boundaries of the western wilder- 
ness. They carried with them the adventurous spirit of their fore- 
fathers who had from their original homes in England, Scotland, or 
Ireland, crossed the Atlantic to enter upon the new fields of colonial 
life opened up in America. 

These Kentucky settlers were serious minded men. Not much 
learning, very little of this world’s goods had they; but they had 
boundless hope, undaunted courage, perfect self-reliance, hardy en- 
durance, and an inherited knowledge of the principles of self-govern- 
ment coupled with a profound respect for the institutions of law and 
civil society. The community they established was one wherein the 
reign of law was universally admitted and respected. The State they 
founded had for its natural and derivative code the common law of 
England as modified and adapted to a republican form of government. 
Equality before the law was their fundamental tenet, and the popular 
will was their true and only source of governmental power. ‘These 
pioneers carried with them also all the love of adventure that has from 
earliest history characterized men of Anglo-Saxon blood, with that 
tendency to awe and reflection upon the mysteries of life and death 
and fate, which forms the surest basis for religious establishments. 

In such a community, of such parentage, was born Abraham 
Lincoln, in Hardin county, in the State of Kentucky, one hundred 
years ago this day. 

At that moment Napoleon, firmly seated on the imperial throne 
he had erected for his own occupation, was filling the world with the 
fame of his genius and power; but out there on the farthest frontier 
of the West, in a log cabin, amid the solitude and loneliness of the 
forest wilderness, that day was ushered in upon the scene of human 
life one whose character and achievements, whose influence and fame, 
were destined to surpass for all time the splendors of the Napoleonic 
career, brilliant and bloody as they were. 

By so much does the pursuit of the things that pertain to good- 
ness and truth surpass in the final judgment of mankind the most 
brilliant deeds of selfish and ambitious genius. 

It is not so wonderful as at first thought it seems to be, that such 
a man as Lincoln should have had his birth in a log cabin. In a com- 
munity where most of the dwellings were log cabins it was no special 
distinction to be born in one. Where the common raiment was the 
skin of animals, it was not remarkable that Lincoln wore a coon-skin 
cap and buckskin breeches. Though his parents were poor, even ac- 
cording to the standards of the place in which he was reared, the hard- 
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ships of his early life were not greater than those of many others in 
those early western times. Life with him was not different from 
what it was with others. He followed his parents’ fortunes through 
good and evil days, from Kentucky to Indiana, from Indiana to IIli- 
nois; he worked as others worked at what there was to do; felled 
trees, plowed fields, gathered the crops, built a flat-boat, went to the 
New Orleans markets with a load of provisions and rowed back 
against the Mississippi current, pulling his own oar with his fellows. 

He split rails; but that was nothing remarkable, and indicates 
no whit of degradation or humbleness below the level of the rest of 
the community. James Madison in a letter written in 1819 to his for- 
mer secretary, Edward Coles, remarked this to him: “We _ see 
you at once a plowman, a rail splitter, a fence builder, a corn pianter, 
a hay maker and soon to be a wheat sower. . . . And to cap the 
whole you enjoy the official dignity of Register of the Land Office in 
the important territory of Illinois.” Four years after President Madi- 
son’s letter was written Coles had become the Governor of the State 
of Illinois. 

It is doing injustice to history to think of Lincoln as hampered in 
his early life by unusual privation or subjected to toil or labor of un- 
common kind. He had need of self-reliance; there was no one else 
he could rely upon. He must labor or he could not eat. What he 
labored at was what his hands could find to do. Upon the most hum- 
ble tasks he put the stamp of dignity, because they were done with 
fidelity and without false shame. He differed from others in the same 
condition of life because with the work of his hands he did also the 
work of the spirit. 

He had small schooling; that did not hinder him from learning 
much. He had few books; the Bible, Shakespeare, Pilgrim’s Progress, 
a life of Washington; but he read these in no ordinary way. He ab- 
sorbed their spirit, acquired their language, raised his thoughts to the 
same atmosphere of exalted truth in which they moved. 

We discover in the course of his early life a consistent record of 
superiority, a habit of keeping near the top, which came out of the 
temper of the man, disclosing in a dim, prophetic way the loftiness of 
character and achievement to which he was destined to attain. 

Time will not suffice to linger over the record of Lincoln’s prepar- 
atory work. Slowly, but certainly, from stage to stage, his mind was 
enlarging, his thought growing clearer and more profound, his insight 
keener, his great heart more responsive to the calls of truth and hu- 
manity. Lawyer, politician, Legislator, Congressman, imbued thor- 
oughly with the broad, free spirit of the new West, he had studied and 
reflected profoundly upon questions of political concern, and with sure 
judgment fixed upon slavery as the one question of paramount im- 
portance, overshadowing every other political question, and destined 
with all its disturbing features to absorb the thought and attention of 
the people of the Union until some final and satisfactory settlement of 
the vexatious subject could be worked out. 

Events happening from the repeal of the Missouri Compromise in 
1854 to the troubles in Kansas which began shortly afterwards, has- 
tened and fixed the confirmation of his destiny. Henceforth it was to 
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be his mission to lead the people of the free States in the contest with 
the slave power. It is necessary to any proper appreciation of Lin- 
coln’s attribute as an opponent of slavery that we should have a cor- 
rect understanding of the precise form in which the question was first 
encountered as a political dispute between National political parties. 

The admission of California to the Union, and the proposed addi- 
tion of new States formed out of the territory of the Northwest with 
constitutions forbidding slavery, was threatening the destruction of 
the political predominance which the South had theretofore main- 
tained in the Senate of the United States. 

The Southern leaders were fearful of hostile legislation at the 
hands of the rapidly growing population of the free States of the 
North. They were striving desperately to secure the adoption of a 
constitutional construction which would sanction the existence of 
Slavery in the territories, even against the will of the population. In 
short, they were for the extension of slavery over the new soil of the 
country. \Ve can realize only with difficulty the intensity of the strife 
that arose over this question throughout the free States. It rent the 
Democratic party in twain. It put the Whig party out of existence. It 
accounted for the birth of the new Republican party whose especial 
end of existence was to prevent the spread of slavery over the new 
territory. The Republican party was not an abolition party. It was 
formed with the avowed object of opposing the aggressions of the 
slave holders and of preserving for freedom all sections of our terri- 
tory not already tainted with the blot of slavery. The destruction of 
slavery was advocated only by the extreme abolitionists, who belonged 
to no political party, but whose passionate demands and violent senti- 
ments were falsely attributed to all who opposed the aggressions of 
the slave power. The questions involved in the discussion of this sub- 
ject, historical, political and constitutional, were difficult and perplex- 
ing to the popular mind. A leader was needed who could translate 
into clear language the popular intuitions, and put the arguments so 
convincingly, as to justify the course the people of the North felt in 
their hearts was right, but which they were unable with clearness and 
precision to formulate for themselves. 

At the appointed time the leader appeared. His brooding brain 
had thought the question out. His pre-science saw as no other saw 
whither we were tending. His lucid, compact, crystal-clear reasoning, 
in many speeches delivered through the North, hastened his views 
upon the public mind as no other had ever done. There were other 
men of great repute and long service—men like Seward, Chase, Sum- 
ner and Wade. But who remembers what they said? Who forgets 
what Lincoln said? 

In his great debate with Douglas in 1858 he first revealed to the 
country the profundity of his thought and the clearness of his grasp 
of the slavery question. Others had spoken with eloquence and power, 
but none had ever disclosed so clearly to the public mind the far- 
reaching character of the questions that were involved, nor set so 
lucidly in the public eye the momentous nature of the issues. The 
calmness of his utterance, his absolute freedom from all the artifices 
of rhetoric, the clear and incisive logic of his arguments, and the 
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prophetic note that pervaded his addresses, carried his fame beyond 
the confines of Illinois where the debate was held, and fastened upon 
him the eyes of all thoughtful men who were looking for a solution of 
this vexing question. His words were well calculated to arrest and 
fix the popular attention. Though absolutely calm in tone, the words 
with which he began his Springfield speech in 1858 aroused the minds 
of the North like the first proclamation of a new gospel. 

The opening paragraph was as follows: 

“If we could first know where we are, and whither we are tending, 
we could better judge what to do and how to do it. We are now far 
into the fifth year since a policy was initiated with the avowed object 
and confident promise of putting an end to slavery agitation. Under 
the operation of that policy, that agitation has not only not ceased, 
but has constantly augmented. In my opinion, it will not cease until 
a crisis shall have been reached and passed. ‘A house divided against 
itself cannot stand.’ I believe this government cannot endure per- 
manently half slave and half free. I do not expect the Union to be 
dissolved—I do not expect the house to fall—but I do expect it will 
cease to be divided. It will become all one thing or all the other. 
Either the opponents of slavery will arrest the further spread of it, 
and place it where the public mind shall rest in the belief that it is in 
the course of ultimate extinction; or its advocates will push it for- 
ward, till it shall become alike lawful in all the States, old as well as 
new—North as well as South.” 

It is a mistake to suppose that at this time the North was deeply 
affected by any moral aspect of slavery. Only a small party compos- 
ing the crusading abolition agitators were basing their action on moral 
grounds. The bulk of the Northern people wanted only peace and 
quietude. They desired some course by which the unwelcome conflict 
could be prevented from disturbing business and the peaceful occupa- 
tions which they were content to follow, without concern about moral 
issues in distant States. To the Abolitionists of the North and to the 
rabid slavery men of the South their cry was: “A plague of both your 
houses.” It was Lincoln who by his clarion call aroused them to a 
realization that the peace that they so much wanted would never come 
until this question was somehow forever laid to rest. 

His statement of the views and attitude of the Republican party 
toward slavery made in the great debate is worthy of study and repe- 
tition to show the moderate, constitutional and just ground assumed 
by that party at that stage of the agitation. In his speech at Quincy 
he declared his views concerning Republicanism with clearness and 
precision, distinguishing it broadly from Abolitionism. He declared: 
“The Republican party thinks slavery a moral, social and political 
wrong. Any man who does not hold this opinion is misplaced and 
ought to leave us. While on the other hand, if there be any man in 
the Republican party who is impatient of the constitutional guaran- 
tees thrown around it and would act in disregard of these, he, too, is 
misplaced, standing with us. He will find his place somewhere else, 
for we have a due regard for all these things.” 

It would be better for the world and better for our country if all 
causes having for their object public reform were prosecuted in a spirit 
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as fair, as moderate, and as wise as this. And the end when attained 
would be seen, as in the case of slavery under the policy of Abraham 
Lincoln, to have been more complete and lasting than any that could 
come from violent or inconsiderate agitation. Py 

Lincoln’s attack was upon the aggressions of slavery as an instt- 
tution; for slaveholders he had no word of condemnation. His fight 
was not against the men and women of the South; it was against 
something which had become the cause of national disturbance and 
threatened to become the cause of national disruption. Flear what 
he said at his speech at Ottawa: 

“I have no prejudice against the Southern people. They are just 
what we would be in their situation. If slavery did not exist among 
them, they would not introduce it. If it did now exist among us, we 
should not instantly give it up.” He always tried to see the point of 
view of the man on the other side, to appreciate his reasons, and to 
make due allowance for the environment which shaped his policy and 
opinions. He admitted the difficulty of the problem and declared: “If 
all earthly power were given me I should not know what to do as to 
the existing institution.” 

He had no well-defined plan under which he expected, in the lan- 
guage of his Springfield address, that “the Union would cease to be 
divided.” He only had the clear intuition that that would be so. 
Neither he nor anybody else could foresee that through the rash and 
ill-advised course of the Southern States this national blight should be 
removed in a lawful and constitutional manner, by the hand of the 
prophetic man who had foretold that this government could not en- 
dure permanently half slave and half free. 

When the Union was assailed by the armed forces of the secession 
States he was wise enough and loyal enough to make the Union the 
sole issue. Though slavery was the undoubted cause of secession, he 
made his fight, not against slavery, but against secession, and appealed 
to the country to sustain the power and authority of the National 
government in order that the Union might be preserved. 

The extremists were for tearing out the cause of disunion at once 
by the abolition of slavery, ignoring, or not caring, that by such a 
course the Union could not be saved. Wiser than they, Lincoln knew 
that he could rally the people of the North in a war to preserve the 
Union under the Constitution, while a war with the destruction of 
slavery as its chief object, would divide the North, bring discord and 
dissension, where, if the Union was to be saved, the united effort of 
the whole Northern States would be required. By this sagacious 
policy he rallied around him, not only his own party, but also the 
Democrats of the school of Douglas who were for the Union, but seri- 
ously opposed to doing anything in conflict with what they regarded ' 
as the constitutional rights of the Southern States to control their 
affairs in their own way. Against the accusations of Northern Abo- 
litionists and Southern Secessionists that this was a war to destroy 
slavery, he was able to rejoin that it was a war to preserve the Union. 

When men like Greeley and Garrison and Phillips, with unjust 
and indecent temper, were urging him to premature emancipation, he 
answered them in a letter so loyal and in a spirit of such lofty devo- 
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tion to the cause in which he was engaged as to make us blush for 
their malignant annoyances, even as we read it after these years. Bear 
with me while I read a portion of his letter to Mr. Greeley: 

“As to the policy I ‘seem to be pursuing,’ as you say, I have not 
meant to leave anyone in doubt. I would save the Union. I would 
Save it in the shortest way under the Constitution. The sooner the 
national authority can be restored, the sooner the Union will be the 
Union as it was. If there be those who would not save the Union 
unless they could at the same time save slavery, | do not agree with 
them. If there be those who would not save the Union unless they 
could at the same time destroy slavery, I do not agree with them. My 
paramount object is to save the Union and not either to save or 
destroy slavery. If I could save the Union without freeing any slave, 
I would do it. And if I could save it by freeing all the slaves, | would 
do it. And if I could save it by freeing some and letting others alone, 
I would also do that. What I do about slavery and the colored race 
I do because it helps to save the Union; and what I forbear, I forbear 
because [| do not believe it will help to save the Union. I shall do less 
where | believe what I am doing hurts the cause, and I shall do more 
where | believe doing more will help the cause. I shall try to correct 
errors when shown to be errors, and shall adopt new views so fast as 
they shall prove to be true views. I have here stated my purpose ac- 
cording to my view of official duty, and I intend no modification of my 
oft-expressed wish that all men everywhere could be free.” 

It has been truly said that this reply, placing the Union before 
everything else, did more to steady the loyal sentiment of the country 
in a very great emergency than anything else that ever came from 
Lincoln’s pen. 

The humane instincts of his heart were just as fervent against 
involuntary servitude as were those of his Abolition critics. But 
wiser, calmer, broader than they, more loyal to his official duty and 
more swayed by the responsibilities of the crisis, he put his personal 
sentiments aside and sought to save the Union under the Constitu- 
tion, and not merely to destroy a barbarous system of slavery against 
which his heart revolted. 

The Union, the preservation of the Union—that was the one su- 
preme, overmastering purpose of Lincoln as President. Immeasurable 
were his love and veneration for the government established under 
the Constitution. To save the Union he was ready to pile the sacri- 
ficial altar high with the wealth and manhood of his country. He was 
not in sympathy with the Emancipationists, who, to bring about the 
end of slavery, would have gladly let the Southern States go and the 
Union be dissolved. In this policy he was not only consistent, but 
wise and tactful. The people of the North were divided on the ques- 
tion of emancipation; they were of one mind on the preservation of 
the Union. They would fight to preserve the Union, but would not 
fight in an abolition war. 

Mark how this virtue of Lincoln had its full and great reward. 
Hating slavery as he did, he yet was so loyal to the Constitution as 
the fathers established it, that he would do nothing to abolish the sys- 
tem which they had recognized as entitled, at least to toleration, until 
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it could be brought about with entire justification as a measure author- 
ized and justified for saving the Union. He refused to be moved by 
the appeals or the maledictions of the strict Abolitionists for prema- 
ture emancipation. But when the time was ripe, when the conditions 
were suitable, when the result promised to be beneficent and helpful 
to the Union cause, then with serene confidence, in entire conformity 
to the Constitution, under the laws of war, he put forth the great 
Emancipation Proclamation and slavery came to an end. 

Thus in due time, at the most opportune moment in the mighty 
struggle, he secured at one stroke the integrity of the country by the 
death of the institution of slavery. Freedom came to the slave, not 
at the cost of the Union, but as the last final measure in its preser- 
vation. 

What an achievement! The ripe and perfect fruit of long years 
of thought and perplexity, of conflict and bloodshed, gathered in one 
stroke; the Union saved and made indissoluble forever more; slavery 
gone—the source of generations of irritation removed never to grow 
again! “Liberty and Union now and forever, one and inseparable,” 
the hope and the prophecy of Webster, uttered in fear and trembling, 
were made an everlasting, assured reality. 

The strongest fibres are longest in maturing. The oak grows 
slowly from year to year, but its roots are deep and firm set, and when 
the storms come and the tempests blow, though its branches toss and 
its leaves flutter, it stands unmoved, while trees of quicker growth 
and more pretentious form lie prostrate. Long training and experi- 
ence in either business or statesmanship produce a higher degree of 
capacity and better results than come of the zeal, often intemperate, 
of mere ardent enthusiasts. “In this world, where we are uncertain 
as to so many things, it well behooves the brave man to be sure of 
himself, for one thing.” After a hundred years the rose tints of ex- 
uberance and impetuosity fade entirely away. History takes her 
measure of a man from no standard of his own estimation. Posterity 
is a stern judge of character. In the crucible of time all dross is blown 
off; the true metal remains. Lincoln was slow in his process of 
growth. Gradually, with careful steps he went upward in his intel- 
lectual and political career. But it was based upon the solid founda- 
tion of pure moral instincts, and when he had reached the summit he 
stood alone in his grandeur. There was none of equal grasp, none so 
clear in his forelook. Henceforth he was the leader, unchallenged in 
his right of leadership, and the people followed him with trust and 
confidence. 

As President he had more advisers than ever before taxed the 
judgment of a responsible Executive. Some of the advice he got was 
good, but much of it was bad. Not only did he have to find the right 
course for himself, but he had to search it out through the fog and 
obscurity created by the foolish ideas of men who were anxious to 
relieve him of the responsibilities of guiding the Ship of State. It 
seems miraculous that he was so often right in his judgments, differ- 
ing as he often did with the majority of his own advisers, and with the 
bulk of his political adherents. Read his speeches and messages, his 
letters and dispatches, and what can you find in them to reject, or 
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recall, or regret? There is no foolish or imprudent word or idea any- 
where. Time has wrought no cracks in the edifice of his reasoning, 
nor revealed any weakness in the foundations on which he built it. 
Year by year the absolute truth of his doctrine and the supreme wis- 
dom of his policies shine out more clearly. In the midst of a world 
of criticism, some sincere and some malignant, he pursued his own 
course with cautious but sure steps, and justified and defended him- 
self with unsurpassed clarity of reasoning, with a power of illustration 
and retort, always in good temper, which is the amazement and the 
despair of those who would attempt to imitate. The directness of his 
appeals and the aptness of his illustrations were perfect in form and 
crushing in effect. When some gentlemen of the North opposed to 
his policies protested against the military arrests of citizens of the 
Northern States for the utterances of seditious sentiments and dis- 
loyal opposition to the enforcement of the draft, he replied to them: 
“Must I shoot the simple-minded soldier-boy who deserts, while I 
must not touch a hair of the wily agitator who induces him to desert? 
I think that in such a case, to silence the agitator and save the boy, is 
not only constitutional, but withal, a great mercy.” 

To one, who, after the Emancipation Proclamation, protested to 
him that he could not fight in an abolition war, Lincoln answered: “I 
issued the Proclamation on purpose to aid you in saving the Union. 
Peace does not appear so distant as it did. I hope it will soon come, 
and come to stay, and so come as to be worth keeping in all future 
time. It will then have been proved that among free men there can be 
no successful appeal from the ballot to the bullet. And there will be 
some black men who can remember, that with silent tongue and 
clenched teeth and steady eye and well-poised bayonet, they have 
helped mankind on to this great consummation; while I fear there will 
be some white men unable to forget that with malignant and deceitful 
speech they have striven to hinder it.” 

Surely never man spoke like this man! Great in constitutional 
argument as Marshall, he had the quaint humor of Aesop, the homely 
wisdom and illustration of Franklin, the subtle intuitions that distin- 
guished Shakespeare, the philosophic depth and calm of Marcus 
Aurelius, and the grand solemnity of a Hebrew prophet. 

Except the Bible, there is nothing in all literature that is more 
perfect or will live longer than the Gettysburg address. For exquisite 
tenderness of sentiment and perfection of form whatever excelled the 
well-known letter to Mrs. Bixby? 

“Dear Madam: I[ have been shown in the files of the War Depart- 
ment a statement that you are the mother of five sons who have died 
gloriously on the field of battle. I feel how weak and fruitless must be 
any words of mine which should attempt to beguile you from the 
grief of a loss so overwhelming. But I cannot refrain from tendering 
you the consolation that may be found in the thanks of the Republic 
they died to save. I pray that our Heavenly Father may assuage the 
anguish of your bereavement, and leave you only the cherished mem- 
ory of the loved and lost, and the solemn pride that must be yours, to 
have laid so costly a sacrifice upon the altar of freedom.” 

His second Inaugural Address, for beauty of expression, for the 
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depth of its faith and for touching appeal, is the most exquisite state 
paper in the archives of America. There is nothing more eloquent 
than its conclusion: 

“Fondly do we hope, fervently do we pray that this mighty 
scourge of war may speedily pass away. Yet if God will that it con- 
tinue until all the wealth piled by the bondsmen for two hundred 
years of unrequired toil should be sunk, and until every drop of blood 
drawn with the lash shall be paid by another drawn with the sword, 
as was said two thousand years ago, so still it must be said: ‘The 
judgments of the Lord are true and righteous altogether.’ With malice 
toward none, with charity for all, with firmness for the right as God 
gives us to see the right, let us strive on to finish the work we are in; 
to bind up the Nation’s wounds; to care for him who shall have borne 
the battle, and for his widow and his orphan; to do all which may 
achieve and cherish a just and lasting peace among ourselves, and with 
all nations.” 

Of this wonderful man there are to-day, one hundred years after 
his birth and nearly half a century after his tragic death, two impres- 
sions. One is derived from the study of his life, from the historical 
record of his career, and from the perusal of his utterances. This may 
be called the judgment of posterity. I[t is the impression of a man 
called to the execution of one of the noblest and most difficult tasks 
in all history, rising by sheer force of his inherent greatness to the 
full height of the stupendous responsibility cast upon him, and merit- 
ing the opinion of the approving world, that there never lived in all 
time a nobler, truer, greater man. 

The other impression is not historical, but cotemperaneous. It is 
that of those who are old enough to recall the days of the war, who re- 
member the doubt and darkness that obscured the cause of the Union, 
the woe and the anguish of those times of battle and blood; the per- 
plexity that beset each day: the fire of the enemy in front, the slurs 
and sneers of their sympathizers in the rear; the obloquy that was 
poured out against him; danger from foreign intervention, danger 
from riot and insurrection at home, the dead in every house, the 
maimed and the sick soldiers coming back, to recuperate sometimes— 
and sometimes to die; when the Union skies were darkest and the 
contest seemed too great for us and hope was almost gone; always 
there at Washington, we saw that patient, wise and kindly face, with 
its look of ineffable sadness, with the shadow of its tragic fate upon it, 
but calm, serene and unimpassioned, inspiring his soldiers with cour- 
age, and the loyal people with hope. 

And as we look now upon the lineaments of that same sad face, 
knowing all that we now know, seeing the end he could not see, his 
justification, not by faith alone, but by the perfection of his work, we 
seem to see him again as in the days of his trial, but transfigured, and 
his face as it had been the face of an angel. 





A memorandum wriiien on the back of a promissory note at the 
time of execution, which limits its consideration, affects its operation, 
and was intended to be a part of the contract, is held, in Kurth v. 
Farmers’ & M. State Bank (Kan.) 94 Pac. 798, 15 L.R.A.(N.S.) 612, to 
be regarded as a substantive part of the note. 
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CHARGE TO GRAND JURY. 


(Camden Oyer and Terminer, Feb. 16, 1909). 


Duties and Functions of Grand Jury— Investigation inio State Mutual Building and Loan 
Association Affairs. 


‘The following is the chief portion of the important charge by Mr. 
Justice Garretson to the Camden county grand jury on the date above 
named: 


GARRETSON, J.: The purpose of the Court in meeting with the 
grand jury is to give you in charge the investigation of the affairs of 
the State Mutual Building and Loan Association, to the end that you 
may discover whether there should be indictments found. Before re- 
ferring specifically to that matter, I will say a few words touching the 
relations of the grand jury to the Court, the Sheriff and the Prosecutor, 
which your foreman, in a conversation I had with him, thought the 
grand jury would like to have made to them. 

Of course you all know that the grand jury is one of those institu- 
tions that were inherited bodily at the time of the formation of this 
country—we inherited it from England, where it had been in existence 
for many hundreds of years. In this State it passed into the body of 
our law as part of the common law of England; and that means that 
unless something has been done by the Legislature of this State the 
common law of England remains absolutely unchanged. There have 
been no changes imposed by the Legislature of this State upon the 
grand jury that in any way affect its substance. Such slight legislative 
regulation as has been made concerns immaterial matters that do not 
go to the substance of the grand jury; so that our grand jury to-day is 
what it has been for hundreds of years. 

The grand jury is a body that is unlike any other. It is one of 
those instruments that the English people in their practical way cre- 
ated without much reference to what it should be called, whether it 
should be called a court or what it should be called, but for a very 
practical and definite purpose. The grand jury, while it acts judicially, 
that is, passes upon every question that comes before it in that atti- 
tude of mind that is called the judicial, as distinct from the legislative 
or the capricious; still the grand jury is not a judicial tribunal, because 
a judicial tribunal hears both sides of a controversy, and the decisions 
of a judicial tribunal settle the rights of the parties that come before 
them. Now, all of that is conspicuously absent from the grand jury. 
The grand jury never hears both sides of the controversy; it only 
hears one side, and that side is what is called the State’s case. In that 
circumstance you have the key to what the grand jury is. 

The State, representing the sovereignty of all the people, is the 
instrument for the enforcement of all laws; the State makes the laws, 
and the State enforces them, that is, I mean, all criminal laws. Con- 
sequently, whenever there comes to the knowledge of the proper 
officer any state of facts which suggests that the State should pro- 
ceed to inquire and punish, as for a misdemeanor or a criminal offence, 
there arises what might be called a possible case for the State; but 
the State cannot tell whether it has any case which it can proceed to 
try until it has first allowed the facts to be sifted through the grand 
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jury. So that the real and sole purpose of a grand jury is to deter- 
mine whether the State has any case; that is all it does. They there- 
fore hear only what the State’s case is, at its best, and having heard 
that, the grand jury says “Well, if all that is true the State has a case 
that it ought to go on and prosecute, it ought to go on and try;” or 
having heard all that the State has the grand jury says, “Even if all 
that is true the State ought not to and has no right to go on and prose- 
cute any particular person because of any evidence that is shown to 
us.” 

The manner in which the grand jury delivers itself under this sole 
function which it possesses is by indictment; in other words, when the 
State has presented all of its case, and has had that reduced to a writ- 
ten form in which it is stated in a proper manner, if the grand jury 
think that the State has a case they write on the back of that, “A true 
bill,” and then the grand jury is through with it. If they do not find 
that the State has a case they ignore the bill. 

One of the changes, not wrought by the Legislature, but one of 
the practical changes between the law of England and the law in this 
country, is that in England when the grand jury does not find a true 
bill they write upon a copy of the indictment, “Ignoramus,” which 
simply means, “We are ignorant whether the State has got a case or 
not.” The reason that that practice does not obtain in this State and 
in many other States in this country is because in one particular, and 
quite an important one, we never fell into the English practice. The 
English practice was to have the indictment drawn before the wit- 
nesses were examined by the grand jury; in other words, the Attorney 
General or the State’s prosecuting attorneys in England before they 
presented what their case was to the grand jury drew up an indict- 
ment which in the opinion of those officers would be the pleading 
under which they would bring in this evidence if they went to trial, 
so that the grand jury always had before them the written paper, the 
indictment, and consequently they could write upon it either “A true 
bill” or “Ignoramus,” and hand it back to the King. In this country, 
at least in this State, that is not the practice. The grand jury first 
hear the witnesses, and then upon informing the prosecuting attorney 
of whether they will or will not endorse an indictment as a true bill, 
he then prepares bills only in those cases in which the grand jury have 
come to a decision that the State has a case. 

Now, your familiarity with the general customs and laws of the 
State has doubtless brought to your attention the fact that the grand 
jury is not at all a permanent body, that it is organized anewevery time 
the court meets, that is, every fresh term of court there is a fresh 
grand jury, and until very recently, until the time of the race track 
gambling, it had always been the custom for the grand jury when it 
was organized in the Court of Oyer and Terminer on the first day of 
the term to have presented to it consecutively upon adjourned days 
whatever business the State had for it, that is whatever business the 
Prosecutor was ready to bring before it, and when they were through 
with what was then in hand, with what the Prosecutor then had to 
offer, they stated to the Court, “This is our final presentment,” and 


they were always discharged. 
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The situation with which the Court was confronted when the race 
track was running at Gloucester was that the bookmakers, who were 
mostly, if not wholly, strangers, foreigners to this State, would sus- 
pend operations of a criminal character during the time that the grand 
jury was in session and immediately before, and as soon as the grand 
jury had been discharged, as it always was in those days, they would 
resume operations; so, that in order to put a stop to that, we in this 
court instituted the practice of not discharging the grand jury when 
they had made what was their then final presentment, but saying to 
them, “Gentlemen, you may consider yourselves as no longer in ses- 
sion, but retire to your homes until you are again summoned by the 
Court,” and that is the only reason why this grand jury is now in ex- 
istence ; it is because of a practice by which the Court, instead of dis- 
charging the grand jury at the end of the ordinary period, relegated 
them to their homes until the order of the Court should again call 
them to be before it to hear additional business. 

Now you see, therefore, that the relation of the grand jury to the 
Court is that it is a body of citizens ,organized in and by the Court 
itself, for the purpose of cutting out work for the Court, the Criminal 
court, the Court of Oyer and Terminer. That court is the highest 
Criminal court in the county, and has the power to try any and every 
criminal case; but before it can try any case, that case must have been 
cut out for it by the grand jury by the finding of a true bill of in- 
dictment. 

The way the grand jury comes into existence at the first day of 
each term is by the official act of the Sheriff. He and he alone can 
select a grand jury. He and he alone can summon them to be present 
on the first day of the term. He and he alone, over his signature, re- 
turns the panel which authenticates and certifies to the Court who are 
the men that he has selected who are to constitute the grand jury. And 
when, on the first day of the term, the Sheriff has performed this duty 
and has laid before the Court the evidence that he has performed it, 
then the Sheriff is absolutely without any further connection with the 
grand jury until the next term, when he must summon another grind 
jury. But the Sheriff’s official connection with the grand jury termin- 
ates absolutely when he has handed it over to the Court. The Court 
will then hear challenges to the grand jury, and if the whole grand 
jury is accepted they are sworn in by the Clerk of the Court and be- 
come an instrument, a hand and arm of the Court, and thenceforth the 
relation of the Sheriff is solely to the Court. In other words, if the 
Court orders the grand jury to be summoned the Sheriff is the proper 
officer to carry out that summons, but the Sheriff possesses no power 
to re-summon the grand jury without an order of the Court. The 
Sheriff is strictly a county officer. His jurisdiction is derived from 
and circumscribed by the county, and he has nothing to do, as I have 
said, with the grand jury after he has once handed it over to the Court, 
whose administrative officer the Sheriff is. 

Now the Prosecutor of the Pleas is not a county officer—he is an 
officer of the Court only in the sense that he is an attorney-at-law ; 
but as Prosecuting Attorney his duty is better expressed by what used 
to be his universal appellation, that is “State’s Attorney.” The crim- 
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inal administration, or the administration of the criminal law by the 
State, is reposed in an Attorney General and such Prosecutors as the 
Legislature provides for. The Legislature might if it choose provide 
for no Prosecutor, but might have the Attorney General go into every 
county and represent the State. But it has seen fit to have Prosecu- 
tors, and those Prosecutors are minor Attorney Generals. They repre- 
sent the State—they draw their salary from the county, but they are 
the representatives of the State—and all that the State does must be 
done through them; even as against the Attorney General. For the 
last act of the Legislature, passed some years ago, arose at a time 
when the officers were all on a fee system, when in murder trials there 
was quite a fee to be paid, and the Attorney General used quite gener- 
ally to come down into the county, put the Prosecutor to one side as 
a mere subordinate, and try the homicide cases and collect the fees. 

In order to determine the relative rights of these officials, the Leg- 
islature passed an act which says that hereafter in all matters where 
the State is concerned, the State shall be represented exclusively by 
the Prosecutor of the Pleas. Now that word “exclusively” is a very 
powerful one, and defines strictly the fact that the Prosecutor of the 
Pleas is the sole channel in each county through which the affairs of 
the State can be handled as regards the criminal courts. Therefore 
the attitude of the Prosecutor of the Pleas before anything is sub- 
mitted to the grand jury is that there is a mass of business which may 
or may not have to be tried before the Court. Before he can tell how 
much of the State’s business will be allowed to become Court work, he 
has got to submit each case with such witnesses as he thinks will sat- 
isfy the grand jury and develop the State’s case. That is, he knows 
what the State’s case is, if it is the sort of case he can know, he devel- 
ops what the State’s case is; and then after he is through the grand 
jury may take up the witness and do anything they choose in regard 
to interrogating him; and when the grand jury is through with the ex- 
amination the Prosecutor may retire, or if he did not they may request 
him to retire, and he is never allowed to be present—that is, he has no 
right to be present—when the grand jury has ceased getting at the 
facts and has begun to deliberate what they will do. He has nothing 
to do with that. It is his duty as representing the State to bring out 
the facts. 

Now there are various ways in which the State’s business becomes 
the proper material for the consideration of the grand jury. By far 
the greater mass of business arises from private persons who have 
made complaints. The English law and our law went upon the idea 
that if a person was injured by a criminal act or knew that a criminal 
act had been performed, he would be very ready and willing to make 
the necessary complaint; and that is almost always found to be the 
fact. If a person has been robbed or has been assaulted or anything 
else, they go before a committing magistrate and make a complaint, 
and the person is apprehended if possible and is brought before the 
committing magistrate and bail is taken that he shall appear before 
the grand jury; and almost all the ordinary criminal business comes 
into the Court to be laid before the grand jury by having these papers 
filed in the office of the State’s attorney ; and when they are there they 
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become by that very fact proper business to go before the grand jury, 
and then the grand jury can either find a true bill or throw them out 
of court as their judicial discretion determines. So that is the way 
the great mass of business comes before the grand jury. 

The State’s Attorney, however, has the discretion, if he thinks 
that justice might miscarry, or if there has been no complaint made 
of that character, he has the discretion to introduce the State’s wit- 
nesses directly to the grand jury without waiting for anybody to make 
a preliminary complaint. When a matter is introduced in that way 
into the grand jury room by the State’s Attorney, it becomes at once 
a proper matter for the grand jury to act on and find whether they will 
have a true bill or not. 

There is then another class of cases in which there is no commit- 
ting magistrate’s order, and in which the Prosecutor may not possess 
any evidence that he could lay before the grand jury, but which is of 
general notoriety and such that the Court who will eventually have to 
try the case has a right and a duty to submit to the grand jury and give 
that matter in charge to them directly; and I may say that this matter 
of the State Mutual is a very fair illustration of that sort of case. Ina 
complicated matter in which nobody knows the facts, it would be 
impossible for any one witness to go before a committing magistrate 
and start a criminal proceeding. It would be impracticable for the 
Prosecutor to know what are the facts to be got at after witnesses can 
be subpoenaed. The Prosecutor has no power to subpoena witnesses 
to appear before him. He can only have such voluntary statements 
as people choose to come and make to him; so that is a proper 
case to be given in charge directly by the Court. This is an illustra- 
tion of that sort. That is the third way by which matters may come 
before the grand jury. 

Now there is yet another way, and that is, that if in the course of 
investigating any matter which has been given regularly in charge 
before the grand jury, in any way, by a committing magistrate, by the 
Prosecutor or by the Court—if in the course of investigating that 
matter, evidence appears as to some other crime, the grand jury need 
not wait to have anybody tell them what to do. They can go right 
ahead and not only find an indictment if it is warranted, in the case 
that was given them in charge, but also an indictment in the case that 
came to their knowledge while upon that service. An illustration of 
that would be, for instance, if the witness were introduced by the 
Prosecutor in regard to a case of arson, and that is all the Prosecutor 
knew had happened, but if the grand jury in examining the witnesses 
found out there had been a homicide committed, they would not have 
to wait for the Court to tell them what to do; they would find an in- 
dictment, if the evidence warranted it, not only for arson but also for 
the homicide, because it is a matter touching their present service 
which comes to their knowledge. 

Now the oath of the grand jury very fairly represents these differ- 
ent ways; and in regard to this last you will remember that your oath 
is that you will diligently inquire and true presentment make not only 
of those matters which are given you in charge by the Court, but of 
all matters which may in any way come to your knowledge touching 
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your present service. Now I have been sometimes surprised to hear 
even lawyers cut that sentence in half, and disregarding the latter part 
of it, say that it meant that the grand jury were authorized, despite 
all the care that was taken as to how matters should come before 
them, to consider any matter that in any way came to their knowledge. 
Well, it very generally happens, if you take a sentence that has been 
carefully prepared and cut it in half and throw away a half of it, that 
you don’t get very accurately what the sentence means. And in your 
oath it means exactly what it says, that if any matter touching your 
present service, or if in regard to any matter you have knowledge 
which you acquired in your present service, you are to go on and 
indict without its being specifically brought to you. But you see the 
whole limitation of that is that it must be some matter or some knowl- 
edge concerning your present service; it must be some matter that 
has come before you while you are already in service. And it does 
not mean that if on some previous occasion when on the grand jury, 
or if while walking down the street and not engaged in any act which 
concerns the grand jury, somebody should speak to you about a case, 
that you are thereupon authorized to say it had come to your knowl- 
edge, because it did not come to your knowledge touching your present 
service; it was not in connection with your present service at all, it 
was outside of it. 

Now there is yet another way in which matters may come before 
the grand jury, although that is very seldom used, and that is if any 
grand juror actually knows the facts of his own knowledge on which 
an indictment ought to rest it can be found without examining wit- 
nesses. Now the reason that that came into the law was this, that 
originally jurors, both grand and petit, were selected upon exactly op- 
posite grounds from those on which they now are. The original idea 
of the old English courts was if there arose any sort of a question or 
controversy to empanel all the men that knew about it, what now we 
would call witnesses ; they would get together, all the witnesses, and it 
did not make much difference what the number was; it was not at 
that time limited to twelve or to twenty-four; they would get every- 
body they found who knew about it. Then they would call them 
jurors and would say, “Now go ahead and decide the facts of this 
case.” There was nobody else to call upon; each juror stated under 
oath to the others what his knowledge was, and when the verdict came 
out it was the verdict of a jury who had been its own witnesses. 
Gradually that dropped out until now exactly the opposite is what is 
sought ; we now seek a grand jury that is entirely impartial, and a petit 
jury, too, who is. not supposed to have any particular knowledge of 
the case. It certainly is not selected because of that. But still there 
remains—because as | have said there has been very little change 
made by the Legislature—there still remains in the grand jury this 
original power that if any of its members knows of his own knowledge 
facts on which the grand jury are willing to base an indictment, he 
need only to state it to them and they can find an indictment. He 
don’t have to be sworn over again. His oath as a grand juror is 
enough to entitle them to find an indictment upon what he knows, but 
it must be a matter that is entirely within his knowledge. 

Now these are the different ways in which matters may come be- 
fore the grand jury, and there is no other way. 





CHARGE TO GRAND JURY. 


An idea which I suppose is prevalent in the minds of people who 
have never thought about it is that anybody has a right to go before 
the grand jury. Nothing could be more erroneous, and nothing could 
be more disastrous, because I think you will see in a moment that the 
State must be represented by a single authority who really does rep- 
resent the State. The Prosecutor and the Court are State agencies; 
they represent the citizens of the State; they represent those who are 
accused as well as those who accuse them; they represent everybody, 
and as long as everything comes through them the State is being rep- ! 
resented, but it is being represented by a single impartial tribunal or 
official. Now imagine the converse ; imagine that instead of the Court 
and the Prosecutor directing how much of the State’s case or what 
kind of cases should go before the grand jury, imagine that that bar- 
rier was taken down and that every person had that right. Well, there 
are 100,000 citizens in Camden county ; imagine that every one of them 
had the same right that the Court has to require the grand jury to in- 
vestigate what that citizen thought ought to be done. Where would 
you draw the line? You could not certainly allow 100,000 masters. 
Where would you draw the line? Would you say, “We'll only listen 
to the rich and we’ll not listen to the poor,” or, “We'll only listen to 
the poor and we'll not listen to the rich?” Would you say, “We'll 
only listen to those who have corporate interests and we'll not listen 
to those who are employees; we'll listen to the politician and won't 
listen to the man who is out of politics?’ Where would you draw the 
line? You must do one of two things. You must either listen to all 
of them alike or you must listen to none, and the law has settled it; 
you must listen to none. 

If any matter that has not been in any lawful way that | have 
mentioned brought to the attention of the grand jury, and yet is still 
a matter which the grand jury feel ought to be brought to them, they 
have the most simple and efficacious manner in the world, and that is 
to go to the Court of which they are a part and to inform the Court 
just what their state of mind is, and that puts it, as the expression is, 
up to the Court to give that matter in charge to them, and I do not 
suppose there ever would arise, and there certainly never has arisen, 
a case in which the Court after being apprised by the grand jury of a 
matter which should be given to them has ever undertaken from any 
motive not to do it. 

Now that is a general outline of the relations borne by the grand 
jury to the Sheriff, to the Prosecutor and to the Court, and you will 
see I think that whatever may be the original function of the Sheriff, 
whatever may be the possible function of the Prosecutor representing 
the State, that the really close bond and only bond that is absolutely 
essential to the due administration of justice is between the grand 
jury and the Court. They are welded together. You might almost 
properly say in the language of the marriage service, “Those whom the 
law has joined together let no man put asunder.” 

Now this last method that I have mentioned to you is what used 
to be called a presentment, that is when some member of the grand 
jury knew all about a case—and they found an indictment without 
calling witnesses, it used to be called a presentment. The use of that 
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word which now has three or four meanings has led occasionally to 
errors. We now speak of the presentment of the grand jury when 
they hand up their indictments; it is technically called their present- 
ment, their final presentment. So there it is used not in its original 
sense at all but it is merely used in the sense of presenting the in- 
dictments. 

There is another way in which it is used, and that is a way which 
perhaps is quite applicable to the case which I am going to give you in 
charge, and that is where the State is not sufficiently informed as to 
the real facts of the case to be able to prepare an indictment as they 
do in England, is not sufficiently apprised from the nature of the case 
to be able to say to the grand jury who ought to be indicted or whether 
anybody ought, but where there has got to be first an investigation 
and then a finding by the grand jury of what they find to be the truth, 
what they find to be the facts. 

Now that is also called a presentment; that is they don't indict, 
they don’t have a trial, and consequently they don’t present it to the 
Court, because nothing is ever given to the Court that the Court cannot 
try. The idea that there could be a presentment of circumstances and 
facts reflecting against the honesty or against the character of a citizen 
and that the Court will take cognizance of that when they cannot try 
it is obnoxious to every sense of justice, because the protection of the 
English law, to its great honor, has always been both ways; while a 
man was liable to indictment, the indictment carried in its own bosom 
the right of vindication, the right of trial; and it is repugnant to every 
sense of manliness that a man should be placed before a court in a 
position which damns him and yet the proceeding which places him 
there gives him no opportunity whatever to vindicate himself. 

Therefore when the grand jury indicts, they do no harm to any- 
body, because, as | say, the indictment carries always in its bosom the 
possibility of the vindication of the guiltless. If, however, they should 
make a presentment and the Court should accept it and file it in its 
records the facts could never be tried, there could be no vindication 
possible, it would be a blow of the worst character in the dark. So 
that a presentment goes not on the records of the Court, but goes 
where it belongs, to the State. The situation then is this: The State 
has said: “We don’t know whether we have got a case or not; this is 
all the evidence we can get,” and the grand jury says, “Well there is 
other evidence we should like to hear, get that;” and whatever they 
say the Prosecutor gets, and when they are all done the grand jury 
say, “We find these to be facts; we have examined these witnesses and 
these are the facts.” Now, they hand that back to the State and say, 
“If on these facts you can make out a case we will indict.” So it is a 
presentment, a presentment of facts made to the State. The State’s 
officer, if the facts will bear an indictment, returns the indictment, and 
when that indictment is found upon which there can be a trial it is 
presented to the Court. 

The burden of proof is held, in McAleer v. Good (Pa.) 10 L. R. A. 
(N.S.) 303, to be on defendants, in an action for unlawful arrest and 
false imprisonment, to show that it was by authority of law. 
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RHCENT STATE DECISIONS OF GENERAL INTEREST. 


(Chietly Concerning Matters of Practice). 


Chattel Mortgage—“Mortgagees in Good Faith”—Securing Pre- 
existing Indebtedness—Subsequent Chattel Mortgagee in Good Faith 
—Notice Afforded by Record.—The language “mortgagees in good 
faith,” as used in P. L. 1902, p. 487, section 4, providing that a chattel 
mortgage delivery, followed by actual and continued change of pos- 
session, shall be absolutely void against mortgagees in good faith, 
unless the mortgage, having annexed thereto a prescribed affidavit or 
affirmation, be recorded as directed, etc., includes a mortgagee whose 
mortgage secures a pre-existing indebtedness. A “subsequent chattel 
mortgagee in good faith” is one who receives his mortgage without 
knowledge of the existence of a prior mortgage. Pub. Laws 1902, p. 
487, section 4, provides that a chattel mortgage not accompanied by 
immediate delivery, followed by actual and continued change of pos- 
session, shall be absolutely void as against mortgagees in good faith, 
unless the mortgage, having annexed thereto an affidavit stating the 
consideration, be recorded as directed, etc. Held that, in the absence 
of actual notice of a prior mortgage or the record thereof, the good 
faith of a subsequent mortgagee is not destroyed by the constructive 
notice afforded by a record containing a false affidavit touching the 
consideration, and the subsequent mortgage will receive the protec- 
tion of the statute. (Vanaman v. Fliehr. N. J. Chancery, Dec. 23, 
1908. Opinion by Leaming, V.C. Rep. in 71 Atl. Rep. 693). 





A signer of a joint and several promissory note, although known 
by the payee to be a surety, is held, in Vanderford v. Farmers’ & M. 
Nat. Bank (Md.) 10 L. R. A. (N. S.) 129, not to be discharged, under 
the negotiable instruments law, by the granting of an extension of 
time to the principal debtor. 
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SEMI-CENTENNIAL ANNIVER- 
SARY. 


The meeting was held in the 


Circuit court room, which was 
prettily decorated with flowers 
and flags for the occasion. A 


On Feb. 16 the Union County 
Bar Association held a meeting, 
in the evening, to observe the 


semi-centennial anniversary of the 
admission of ex-Chancellor Magie 
to the Bar of New Jersey as coun- 
selor-at-law. The ex-Chancellor, 
who is much beloved by Bench 
and Bar in this State, was sev- 
enty-six years old in December 
last, and was admitted to the Bar 
as an attorney at the lebruary 
term, 1856, and as counselor at 
the Iebruary term, 1869 


short business meeting of the Bar 
Association was held prior to the 
opening of the proceedings, which 
consisted of a very interesting lec- 
ture by the former Chancellor, 
which was practically a review of 
the experience of his professional 
career. It was greatly enjoved by 
the audience, which, besides the 
Bar Association, included many 
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of their wives and daughters, and 
also several prominent citizens 
not engaged in the practice of law. 

The affair was to have been held 
on Feb. 9, the exact date of his 
fiftieth anniversary as counselor, 
but at his request it was postpon- 
ed until Feb. 16. 


PROLIXITY AND SCANDAL IN 
PLEADING. 


The following interesting note, 
to be found in Volume 1 of 
Spence’s “Equitable  Jurispru- 
dence,” page 376, illustrates one 
method of dealing with prolixity 
and scandal in pleading. 

‘Between William Mylward, 
plaintiff. William Weldon and 
others, defendants. And between 
William Weldon, plaintiff, and 
William Mylward, defendant. 8th 
of February, 1596. 


“And where Richard Mylward, 
the plaintiff’s son, did confess that 
he himself did heretofore draw the 


long replications of  six-score 
sheets of paper, which heretofore 
was put into the court by the 
plaintiff to the answer of the de- 
fendants; in which replication 
much impertinent and idle mat- 
ter was inserted, as it heretofore 
seemed to his Lordship, of pur- 
pose to put the defendants to ex- 
traordinary charges, and that he 
used no advice of counsel therein. 
It is ordered by his Lordship that 
the said Richard Mylward be 
forthwith committed to the prison 
of the Fleet for his misdemeanor 
and abuse offered to this court,” 
Reg. Lib. A. 1596, fol. 667. 

“Same Cause, 10th February, 
1596. 

“Forasmuch as it now appeared 
to this court by a report made by 
the now Lord Keeper being then 
Master of the Rolls, upon consid- 
eration had of the plaintiff’s Re- 


plication according to an order of 
the 7th day of May, of Anno 37 
Reginae, that the said Replication 
doth amount to six score sheets 
of paper, and yet all the matter 
thereof which is pertinent might 
have been well contrived in six- 
teen sheets of paper, wherefor the 
plaintiff was appointed to be ex- 
amined to find out who drew the 
same Replication, and by whose 
advice it was done, to the end that 
the offender might, for example’s 
sake, not only be punished, but 
also be fined to her Majesty for 
that offence; and that the defend- 
ant might have his charges sus- 
tained thereby. (The execution 
of which order was, by a later or- 
der made by the late Lord Keeper 
the 26th of June, Anno 37th Reg- 
inae, suspended without any ex- 
press cause, shewed thereof in 
that order, and was never since 
called upon until the matter came 
to be heard on Tuesday last, he- 
fore the Lord Keeper, at which 
time some mention was again 
made of the same Replication) ; 
and for that it now appeared to 
his Lordship, by the confession of 
Richard Mylward, alias Alexan- 
der, the plaintiff's son, that the 
said Richard himself did both 
draw, devise and engross the same 
Replication, and because his 
Lordship is of opinion that such 
an abuse is not in any sort to he 
tolerated—proceeding of a mali- 
cious purpose to increase the de- 
fendant’s charge, and _ being 
fraught with much impertinent 
matter not fit for the court. It is 
therefore ordered, that the war- 
den of the Fleet shall take the said 
Richard Mylward, alias Alexan- 
der, into his custody, and shall 
bring him into Westminster Hall 
an Saturday next, about 10 of the 
clock in the forenoon, and then 
and there shall cut a hole in the 
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midst of the same engrossed Re- 
plication which is delivered unto 
him for that purpose, and put the 
said Richard’s head through the 
same hole, and so let the same Re- 
plication hang about his shoulders 
with the written side outward, 
and then, the same so hanging, 
shall lead the said Richard bare- 
headed and barefaced round about 
Westminster Hall whilst the 
courts are sitting, and shall show 
him at the Bar of every of the 
three courts within the hall, and 
then shall take him back again to 
the Fleet and keep him prisoner 
until he shall have paid 10L to her 
Majesty for a fine, and 20 nobles 
to the defendant for his costs in 
respect of the aforesaid abuse, 
which fine and costs are now ad- 
judged and imposed upon him by 
this court for the abuse afore- 
said.” (Reg. Lib. A, fol. 672). 


N. J. BAR EXAMINATIONS, FEB- 
RUARY TEEM, 1909. 


ATTORNEYS’ QUESTIONS. 


1. A violated a restraining order 
issued by the Court of Chancery. 
He was imprisoned for contempt. 
He contends that he has been de- 
prived of his liberty without due 
process of law, not having been 
tried by a jury. Is his contention 
valid? 

2. A, orally, gave B permission 
to use a way across his (A’s) land. 
B used the way under that per- 
mission for more than twenty 
years. Did B acquire an easement 
by such user? 

3. A had an easement of way 
across the land of B. The ele- 
ments rendered the way impas- 
sable. Is A, under these condi- 
tions, entitled to pass over B’s 
land outside the limits of the way? 

4. A, by mistake, took corn be- 
longing to B and converted the 


same into whiskey. In whom is 
the title to the whiskey? 

~ 5. A sold goods to B on credit, 
and in accordance with B’s direc- 
tions, delivered them to a common 
carrier. Before the delivery of the 
goods by the carrier, B became a 
bankrupt. Can A stop the deliv- 
ery of the goods by the carrier? 

6. State the essential elements 
constituting a legal sale of goods. 

7. In an action against an in- 
fant, on a contract for necessaries, 
should the recovery be of the sum 
promised to be paid, or of the rea- 
sonable value of the necessaries? 

8. A contracted to work for B 
for one year for $1,000. After six 
months, A left B’s employ with- 
out justification. Can he recover 
the reasonable value of his six 
months’ service? 

9. A and B contracted to en- 
gage in a single transaction of 
purchasing and selling a carload 
of potatoes and dividing the prof- 
its. Did this contract constitute 
them partners? 

10. A made an unauthorized 
contract in the name of his prin- 
cipal, who died without knowl- 
edge of the contract. Can the 
principal’s administrator ratify the 
contract ?. 

11. (a) Give illustrations of a 
“valuable consideration” (other 
than money paid) for a promis- 
sory note. (b) Do old debts or 
merely moral obligations consti- 
tute a valuable consideration ? 

12. Is there any limitation of 
time in the Orphans’ Court act, 
and if so, what limitation, within 
which an action at law may be 
brought against an estate by the 
creditors thereof? 

13. A creditor of an estate, after 
making due proof of claim, peti- 
tioned the Orphans’ court for an 
order to compel the executor to 
pay it. The petitioner allegec 
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that the executor did not dispute 
the claim. Has the Orphans’ 
court jurisdiction of the case pre- 
sented in the petition? 

14. State, in a few lines, the or- 
igin of the jurisdiction of the 
Court of Chancery in New Jersey, 
and whether it is statutory. 

15. What is the meaning of the 
term “election” in a case wherein 
lands devised are charged with 
debts by the will, and the same 
will gives the executor a power of 
sale to pay debts? 

16. A contract for the building 
of a house stipulated that it should 
be finished at a date stated, and 
that the contractor should “pay a 
penalty of $20 per day,” for every 
day after the stated date during 
which the house remained unfin- 
ished. The house was finished 
and accepted ten days after the 
stated date. The owner sues for 
the penalty. Is the contractor en- 
titled to any relief in equity? 

17. What elements in a legal 
tort are essential to give rise toa 
right of action? 

18. A sawyer, employed by a 
mill owner, noticed that the mill 
saw was cracked. Afterwards, the 
saw broke by reason of this defect 
and he was injured by the break- 
ing. The defect was known to the 
mill owner at the time of employ- 
ment, but not mentioned to the 
sawyer. Is the mill owner liable? 

19. A sewer was so negligently 
constructed by the officials of a 
town that it burst and flooded the 
storehouse of plaintiff. Is the town 
liable in damages? 

20. Explain the meaning of the 
terms “principal” and “accessory” 
in criminal law. 

21. A widow entitled to dower, 
married again. Must her second 
husband join in executing a re- 
lease of dower? 

22. May the directors of a New 


Jersey corporation legally mort- 
gage its New Jersey real estate 
without first obtaining the con- 
sent thereto of its stockholders ? 

23. A was indicted for man- 
slaughter in carelessly driving 
over B. Is B’s statement of the 
cause of the accident, made imme- 
diately thereafter on being picked 
up, competent as evidence? 

24. Can a person, who is in 
court, be compelled to testify in a 
case then being tried therein, if 
he has not been subpoenaed as a 
witness ? 

25. A declaration in trespass for 
assault and battery charged in the 
following words: “lor that where- 
as the said C. D. heretofore, to 
wit (time and place were suffici- 
ently stated) made an assault up- 
on the said A. B. and then and 
there beat, wounded and ill-treat- 
ed him, to his damage $100, and 
therefore he brings this suit.” De- 
fendant moved to strike out for 
uncertainty. Should the motion 
prevail ? 

26. What is a plea by way of 
general traverse? What by way 
of special traverse? 

27. If there be issues both of 
fact and of law, which must be 
first tried and determined ? 

28. A bill in Chancery contain- 
ed several prayers for special re- 
lief and a prayer for general re- 
lief. The pleadings and proofs 
did not warrant any of the special 
relief prayed for, but did show 
that the complainant was entitled 
to relief upon a different principle 
of equity from what the complain- 
ant supposed. Can the complain- 
ant obtain such relief under his 
bill as filed ? 

29. May a decree pro confesso 
be taken in a suit for divorce? 

30. If a demurrer in equity be 
overruled, within what time must 
defendant answer ? 
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COUNSELORS’ QUESTIONS. 


1. A statute purported to take 
from the Supreme court the power 
to review by certiorari the action 
of a municipal body and to confer 
the exclusive right to review such 
action on the Court of Chancery. 
Is this statute constitutional ? 

2. A granted B an easement in 
his (A’s) land appurtenant to B’s 
estate in adjoining lands. B con- 
veyed the adjoining land to C. 
The deed contained no reference 
to the easement. Did C acquire 
the easement? 

3. On execution issued on a 
judgment against X, lands in 
which his wife had an inchoate 
right of dower were sold. Did this 
execution sale in anywise affect 
the right of dower? 

4. A and B each owned a dis- 
tinct part of a cargo of cotton. The 
vessel on which the cotton was in 
transit was wrecked. Part of the 
cotton was saved, but all distin- 
guishing marks were obliterated. 
To whom does the cotton saved 
belong and in what proportions? 

5. A delivered a watch to B for 
repair. B refused to deliver it to 
A unless his charge for repair and 
other moneys due him for the re- 
pair of a clock previously made by 
him were paid. Is B’s position 
justified ? 

6. Distinguish a sale from (1) 
a lease, (2) a bailment, (3) a 
mortgage, and (4) a pledge. 

7. A, without consideration, by 
a writing under seal, promised to 
pay B $1,000. In an action at law 
on this promise can A successfully 
defend on the ground of want of 
consideration ? 

8. A guaranteed the payment of 
a note. At the maturity of the 
note the payee contracted with 
the maker extending the time for 
payment. Of this A had no knowl- 
edge. What effect, if any, did this 


contract have upon A’s liability as 
guarantor? 

9. A and B entered into part- 
nership in the business of brokers. 
No capital was contributed. No 
agrecment was made in respect to 
the proportions in which they 
should contribute to the expense 
or share in the profits. In what 
proportions must they so contrib- 
ute and share? 

10. A, a jeweler, employed B to 
conduct a branch store. B, with- 
out authority, paid his  tailor’s 
bills in jewelry. Can A recover 
the price of the jewelry from the 
tailor? 

11. Is protest and notice of non- 
payment necessary as against the 
inaker of a note before bringing 
suit against him thereon? 

12. May lands of a deceased 
person be taken by creditors to 
pay his debts, and if so, by what 
proceeding? 

13. A decedent held a fund of 
$1,000 deposited in a special ac- 
count in bank in his name “as 
trustee.” The trust was to hold 
the same till certain minors be- 
came twenty-one years of age and 
then to pay it to them. Should 
this fund be included in the exec- 
utor’s inventory of the estate? 

14. A owned a house which was 
in charge of his agent. B bribed 
the agent to falsely represent to 
the owner that the house needed a 
new roof, and thereby the pur- 
chaser obtained a sale of the house 
for less than its value. The price 
was paid and conveyance and pos- 
session delivered. Afterwards the 
owner <discovered the fraud. What 
remedy has the owner—(a) At 
law? (b) In equity? 

15. Stock of a corporation stood 
on the books in the name of “John 
Hart, Trustee.” The will which 
created the trust gave the trustee 
power to sell the stock at his dis- 
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cretion. The trustee, in good 
faith, offered it for sale to A at the 
market price. The cestut que 
trust, believing that the price 
would advance, forbade the sale 
and notified A that he had done 
so. A bought notwithstanding 
the notice. Is the cestus que trust 
entitled to attack the sale? 

16. In cases of private nuisance, 
what test or element in the case 
determines whether the remedy is 
by action at law or by suit in 
equity? 

17. In an action of trespass for 
throwing a stone at plaintiff 
whereby he was struck and in- 
jured, defendant offered to prove 
that he did not intend to hit the 
plaintiff, but hit him by accident 
when intending to throw the stone 
into a field from a wagon which 
he was unloading. Is the evidence 
admissible either as a defence or 


18. Plaintiff sued for libel, 
charging defendant with having 
written to a third person a false 
statement of plaintiff’s financial 
credit, whereby plaintiff was in- 
jured in his business. At the trial 
the libel was proved, but there 
was no evidence of pecuniary loss 
in plaintiff's business. Is plain- 
tiff entitled to a verdict? 

19. A city owned and operated 
a plant for laundry work. By the 
negligence of its servant in deliv- 
ering laundry plaintiff was struck 
and injured by its delivery wagon. 
[s the city liable? 

20. At what age does an infant 
become liable to punishment for a 
crime? 

21. How may a father appoint 
a guardian for his infant child and 
what consent is necessary? 

22. Is it within the implied 
powers of the president of a cor- 
poration to waive a set-off to 


in litigation of damages? 


which the corporation is entitled 
against its creditor’s claim? 

23. A mortgage stated that it 
was given to secure two notes of 
the mortgagor, due, respectively, 
June 1 and July 1. On the fore- 
closure it appeared that there 
were no notes due on those dates, 
but complainant offered to prove 
by parol that a demand note for 
the amount of the mortgage was 
intended to be secured by it. Was 
such evidence competent ? 

24. A sued B for the board of 
the latter’s children. At the trial 
A’s wife was offered as a witness 
to prove the contract with B for 
such board. B objected that the 
wife was not admissible as a wit- 
ness for or against her husband. 
Was the objection tenable? 

25. A count in a declaration set 
forth several covenants of the de- 
fendant, the breach of only one of 
which was properly assigned. The 
defendant demurred. Should the 
demurrer be sustained ? 

26. When should a pleading 
conclude to the country, and when 
with a verification? 

27. Is an affidavit of merits nec- 
essary in an action in tort? 

28. A judgment-creditor of a 
residuary legatee filed a bill in 
equity against the executor for an 
account of the testator’s personal 
estate. The bill did not allege any 
collusion between the executor 
and legatee. The executor de- 
murred to the bill. Should’ the 
demurrer be sustained? 

29. A eeneral demurrer to the 
whole bill for want of equity was 
filed. The demurrer was good to 
a part but bad as to the rest. 
Should it be overruled? 

30. A defendant was properly 
charged in a bill in Chancery as 
an executor. The prayer was for 
process against him generally and 
the subpoena was issued against 
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him generally without stating the 
character in which he was sued. A 
general demurrer’ was filed. 
Should it be sustained ? 


ADMISSIONS TO N. J. BAR, FEB- 
RUARY TERM, 1909. 


The following were admitted as 
attorneys and counselors at the 
February term of court: 


ATTORNEYS. 


Albert A. Taylor, Allentown; 
E-mil Stremlau, Arlington; Joseph 
M. ‘urner, Asbury Park; George 
A. W. Achenbach, Louis O. Con- 
dit, Boonton; J. Ogden Lummis, 
Arthur S. Craig, Bridgeton ; Stirl- 
ing W. Cole, George D. Connelly, 
Patrick H. Harding, Camden; 


Flovd C. Hughes, G. Bolton EI- 
dredge, Cape May City; Frederick 
W. Mattocks, Closter; Alfred H. 
Holbrook, East Orange; Edgar H. 
Pinneo, Elizabeth; Joseph Cook, 


Fort Lee; William J. Cain, Eu- 
gene R. Hayne, Jacob J. Singer, 
Jersey City; Leland B. Garretson, 
Morristown; Eugene H. Meyer, 
Jeremiah F. Hoover, Lefferts S. 
Hoffman, Abraham Henig, Geo. 
W. Hallgring, George H. Haines, 
Newark; Russell E. Watson, New 
Brunswick; Howard W. Roberts, 
New Monmouth; J. Harry Hull, 
Nutley; Morris F. Levin, Pater- 
son; Martin B. Stutsman, Plain- 
field; John James MacDonald, 
Princeton; James T. Ackerman, 
George V. Halsey, Ridgewood; 
James H. Bolitho, Rockaway ; 
Cassel R. Ruhlman, Eldon R. 
Walker, Trenton; Russell L. 
Browne, Claude S. Harkin, Vine- 
land; William G. Hille, Weehaw- 
ken; James D. Carpenter, Jr., 
_ Woodbury. 
COUNSELORS. 

Burgess A. Cruden, Bayonne; 
Joshua R. Salmon, Boonton; Har- 
old B. Wells, Bordentown; Wil- 
bert V. Pike, Joseph C. Haines, 


Samuel T. French, David H. Goff, 
Camden; Archibald S. Alexander, 
Hoboken; George F. Brensinger, 
Jersey City; John P. Lloyd, Mat- 
awan; Frederic S. Jones, Duane 
FE. Minard, Cyrus H. Vail, Samuel 
Roessler, Charles Elin, Newark; 
Max M. Stallman, New York 
City; l'rank Smith, Paterson; 
Peter A. Peterson, Perth Amboy ; 
Marshall Miller, John O. Vanatta, 
Phillipsburg; Charles LaC. Hoff, 
Plainfield. 


OBITUARIES. 


Mk. ROBERT E. CHETWOOD. 


Mr. Robert E. Chetwood, for 
several years city attorney of 
Elizabeth during the darkest per- 
iod of its financial troubles, died 
suddenly at his home in that city 
on Feb. 6 from an attack of heart 
disease. 

Mr. Chetwood was born in Eliz- 
abeth seventy-one years ago, and 
was a member of the old family 
of that name of Elizabeth. His 
father, the late Francis B. Chet- 
wood, was Republican mayor of 
Elizabeth in 1871 and served two 
terms. His son Robert was a life- 
long Republican, and for years 
was one of the most active mem- 
bers of its city committee. He 
never held any political office, but 
that of city attorney, and was one 
of the best officials Elizabeth ever 
had. He was always a hard work- 
er, attentive to his duties. When 
the Western Union Telegraph 
Company and another big tele- 
graph concern had a fight over the 
right of way through Elizabeth, 
City Attorney Chetwood decided 
in favor of the Western Union. 

Although confronted with able 
New York lawyers, he won out in 
the highest courts. Mr. Chetwood 
was one of the founders and pres- 
ident of the old Elizabeth Gun 
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Club, and was an excellent marks- 
man. ‘Trapshooting was his chief 
recreation. He was a member of 
St. John’s Episcopal Church, and 
one of the organizers of the Union 
County Bar Association. He 
leaves a widow, one son and two 
daughters. 

He was a member of the Eliza- 
bethtown Chapter No. 1, Sons of 
the American Revolution. His 
widow is a daughter of the late 
Captain McGowan, of Elizabeth, 
who commanded the historic 
steamship “Star of the West” that 
was fired upon and driven back 
by the Confederate batteries in 
Charleston harbor while the ves- 
sel was on her way with ammuni- 
tion and provisions for the be- 
leaguered garrison of Fort Sum- 


ter. 
er ee eee 


MR. WILLIAM B. GUILD. 


Mr. William B. Guild, who was 
four times city counsel of Newark, 
and was one of the oldest mem- 
bers of the New Jersey Bar in 
that city, died at his home, 72 
Clinton avenue, on Feb. 14. Mr. 
Guild was stricken with apoplexy 
about a week before his death. He 
rallied and appeared to be on the 
road to recovery, but a previous 
attack of pneumonia had left him 
in a weakened condition, and a 
relapse followed. 

Mr. Guild was a member of the 
law firm of Guild, Lum & Tam- 
blyn. Mr. Guild bore the same 
name as his father, who, for a 
number of years, was the editor of 
the Newark Daily Journal. The 
son was born at Denville Sept. 5, 
1829. After receiving a thorough 
preparatory education, Mr. Guild 
entered Princeton, and was gradu- 
ated in 1851. Soon afterward he 
began the study of law with Fred- 
erick T. Frelinghuysen, and was 


admitted as an attorney in June, 
1854. In February, 1859, he be- 
came a counselor. Ever since his 
admission to the Bar Mr. Guild 
practiced in Newark. 

Mr. Guild succeeded Theodore 
Runyon as city attorney, and held 
the office for one year. In 1865 
Mr. Guild received his first ap- 
pointment as city counsel, and 
served for one year. Again, in 
1875, he was appointed to the of- 
fice, and served for a similar per- 
iod. Nine years later he was ap- 
pointed for the third time, and 
served two years. He was again 
appointed in 1894 for a like term. 
During the term of Mayor Julius 
\. Lebkuecher Mr. Guild was ap- 
pointed a member of the Board of 
Health, beginning his services in 
1895, and serving a term of three 
years. During the second term of 
the late Mayor James M. Sey- 


mour Mr. Guild was appointed to 


the Police Board. He served four 
years, beginning in 1898, and was 
president of the board for one 
year. 

In the practice of his profession, 
Mr. Guild gained a reputation as 
one of the foremost lawyers of 
Newark. As a trial lawyer he ex- 
celled particularly in cross-exam- 
ination. He was always genial, 
liked a jest and enjoyed a pun. He 
was counsel for the defence in 
many famous cases. 

Mr. Guild was one of the or- 
ganizers of the German Savings 
Bank in 1871 and was the first 
counsel for the institution. He 
had been a trustee of the bank 
from its organization. 

Mr. Guild is survived by three 
sons and three daughters: Freder- 
ick F. Guild, Theodore R. Guild, 
Charles H. Guild, of Jamestown, 
Cal.; Mrs. William L. Robb, of 
Orange; Mrs. George W. W. Por- 
ter and Mrs. Norman H. Peters. 





